OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GEpaLD C. MANN

roRMEY SENERAL ay 3, 193¢

Honorable Tom L. Beauchamp
Secretnry of State
Austin, Texas

Dear Sir:

Opinion Ro. Q-734
Re: Powers and dutles of Aa-
‘sistant Secretdry &5}atato.
! X

. N N

In your letter of May'l, 1939, you guote in'full
Article 4340 of the Reviaed vil Stetutee of Texss, as amended
by Aets 1927, 40th Legislutug‘ page 35, ghapter 39, sectlon 1,
and ask the opinion of this partmeﬁt/yéon the following gues-
tions:

. e

(1) Ir it zr Dagessary th-t the Secretery

of State aent .frox the cl¢y before the

Assiatanﬁ 2‘9b y‘or State would be auth-

orized to ot s Btead?

"(2) Is\ \Qaaist t Seorstary of State
authorized g\ ficates as Assistant
Ste

“Secratary © té or'must all certificates
out of thi:.grgioa be signed by the
' c et ol Sta

>{3) uld the Assistant Secretary of
te ai n rtiffiocates as the Acting Secre-
.t e or as Assistant Seoretary of
§£at ? ./

(4} -1f at times the Assistant Searetary of
State should sign cesrtificates and other docu-
ments as Assisgtant Secretary of State and at
other times &s Acting Secretary of State, then
when should he sign as Acting and when as
Assistont Seoroetary of State?”
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It will be cobserved that the erticle of the statute
adbove referred to provides thut the Assistant Leoretary of
State "shall psrform all the dutles required by law to be
performed by the Secretsry of Stete vhen the said Seoretary
of Stute 1s absent or unable to aot for any reason. 3Such
Asgistant shall perform such other duties as shall be re-
quired of hiam by the “ecretary of ttate....”

By virtue of the provisions of the stutute, the auth-
ority of the Assistant Secretary of State to aot at ell de-
pends upon the happening of certain events presoribed by the
statute,

By the second contingenoy prescribed by the atatute,
the Asgistent Secretary of Stete 1s esuthorized to and required
to perform such duties as the Seoretary of Stote shall delegate
to him for performance. Under this sectlion of the statute,
then, the authority of the Assistant Seoretary of State to per-
form a particular duty depende upon whethar the Secretary of
State has instructed him to perform such duty. The full auth-~
ority of the Assistant Secretary of State thus to act arises
from the st:tute investing him with such authority when the
contingenoy mentioned in the atatute is met - that is, when
the suthority to perform the particul-r aot has been delegated
by the Secretary of State, There 1s no unlawful delegation of
authority by the Seoretary of State, for the Secretary of State
and the Aseistant Secrstary of State are both creatures of the
lew. The duty and the authority to aot is an incident of the
office, and not & personal one, and there 1s nothing to prohibit
the legisleture from authorizing, as it has in this aot, the
performance of certain duties attached to the office of Seore-
tary of State by the Assistant Sacretary of State when the
Seoretury of State shall see fit to rejuire the performance of
such duty by the Assistunt Secretary of State., Pfeffer v,
Mahnke et al, (Commission of Appeals, Section B, opinion adopted
by the Supreme Court ) 260 5. %, 1031,

On the other hand, hy virtue of the provisions of the
statute, even though there may be no delegutlion of suthority by
the Seoretary of State, yet in the event the Secretary of State
is absent or unpadle to ast for any reason, the Assistant Secore-
tary of State is esuthorized by the statutes to perform all the
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dutlee required by law to be performed by the Secretary of State.
If the contingency menticned in this particular section of the
aot oocurs, the authority of the Assistant Secretery of State

to aot ia completa.

The purpoese of the satatute oited above is obviously
to expedite and facilitate the performance of the dutiea im-
posed by law upan the offioe of Secretary of State. The act
should be liberally construed so as to give effegt to that pur-
poss., With this purpose in mind, 1t 1s the opinion of this de-
partment thst it 1s not necessary that the Seoretary of State
be absent from the oity before the Arslatent Secretsry of State
would be authorized to act, dut, on the oontrary, that his adb-
sence from the office of the Secretary of Btate at the time the
occasion for acting arises is suffigient tc authorize the As-
sistant, Seoretary of State to aot in his stead, Likewise, it
is the opinion of this department that the phrase "unable to
act for any reason"” should be liberally construed, and thet the
{nability of the Seorstary of State to act; as therein contem-
plated, may consiat of or be brought about by the volume of
other work commanding ths attention of the Searetary of State
and preventing him from acting in respect to certain duties
of his office, as well as by phyalcal or meatal lnadility to
act,

You are further advised, that, sinoe the acts of
public officers are presumed to have been done in the proper
exercige of legitimate powers, unless the contrery dbe shown, the
fact that the Assistant Secretary of St-te acte in a partiouler
matter gives rise to the presumption that the ocondlitions pre~
soribed by the statute authorizing him to act have arisen.
Preffer v, Mahnke, cited above,

Your first question adove quoted is therefore answared
in the negeative.

Your seocond question 1s answered by the discussion
above,

In anawer to your third Question, you are¢ advised that
it 48 the opinion of this depertment that the Assistant Seoretary
of State, when authorized dy the happening of any of the condi-
tions above mentioned to eign oertificates, should sisn them as
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Assistant Seoretary of State. There is no provision in the statute
for such an officer as "Aoting Secretary of State.” If the signa-
ture ia as Assistant Secretary of State, the presumption ebove
referred to would attach; bdbut it is doubtful that such a2 presump-
tion would attach té the aat of an acting Sesretary of State where
no such office is provided for by law,

In answer to your fourth question, you are advised that
in our opinion whenever the Assistant SBeoretary of Staote may af-
tix his signature to aRy dooument by virtue of the happening of
the oconditions above mentioned, he should sign es Assistant
Seoretery of State, and in no iansteance should he sign as Acting

Seoratary of State.

¥e trust that this opinion will answer all of the in-
quiries to your entire satisfaction.

Yours very truly

ATTORNEY GENERAL COF TEXAS

oy LRl

Riochard W, Fairchild
Agslstant

RwF: FL
APPROVED!

ATTORNEY GENERAL OF TEIAS



